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Brown werfus Van Braams

RROR from the Circuit Cougt, for the Diftri& of Rbode
Ifland. The cafe was as follows: On thé 1oth -of
March, 1792, Brown and Francis, merchants, of Providence,
in Rhode Ifland, drew four fets of bills of exchange on Tho-
mas Dickafon and Co. merchants, of London, payable at 305
days fight, to Benjamin Page, or order, for the aggregate fum
of £.3000 fterling; Page being at Canten on the 28th of
'Marcg, 1793, endorfed thefe bills to Pan Braam, the De-
fendant in errory and on the fame day, as the agent of
Brown and Francis, drew another fet of bills of exchange, up-
on Thomas Dickafon and Co. payable, alfo, at 365 days fight, to
Van, Braam, or order, for [.3000 fterling.  On the gth of
April, 1793, Page, in the fame charaéter of agent, drew a fi-
milar fet of bills, in favor of Van Braam, or order, for /. 400
flerling.  One bill of each fet was prefented to Thomas Dicka-
Jfon and €, in London, for acceptance, on the §1ft of December,
1793, but were then protefted for non-acceptance, of which
Brownand Francis had notice on the 1ftof Fuly, 1794,though the
bills and protefts were not atually returned to them. The bills
were again prefented for payment on the 15th of Fanuary, 1795,
(that 1s 10 days after they were atually due) and protefted .
for non-payment, of which Brown and Francis had notice on
the 1ftof 4pril, 1795. This action was inftituted in the Cir-
cuit Court of November Term, 1790, to recover the amount
of the protefted bills, with intereft, damages and charges ; and
the declaration contained a {pecial count on each bill, together
with a general indebitatus affumpfit for 40,000 dollars, money
had and received by the Defendants, to the ufe of the Plain-
‘tiff.  On the return of the record it appeared, that Francis
had died fubfequent to the fervice of the original writ; that
Brown came into court ,and, after fuggefting the death of
Francis, pleaded the general iflue; and that the Plaintiff hav-
ing, likewife, fuggefted the death of Franmcis « prayed judg-
ment againft Fohn Brown, the furviving Defendant.” There
was no joinder in iffue, continuance, or other pleading ; but
immeédiately
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immediately after the above prayer for judgment, the record
proceeds, in this form: « And the {aid Fohn Brown made de-
“ fault: Whereupon, this caufe being fubmitted to the court,
¢« and the court baving fully heard the parties by their counfel,
«and mature deliberation being thereon had, 7t is confidered
« by the court now here, that the {aid Andreal E. Van Braam
« Houcbgeg/?, do recover againft the faid Fohn Brown, the
« furviving partner as aforefaid, the {um of thirty four thou
¢ fand four hundred and fifty five dollars, and twenty feven
¢« cents damages, and cofts of fuit, taxed at fixteen dollars and
« fifty two cents.”” To the record of this judgment, the fol-
lowing memorandum was annexed : ¢ Nota Bene!, The above
«fum, as ordered by tHs court, includes the principal ard in-
« tereft from the 15th Fanuary, 1795, to the 19th November,
“ 1796, and ten per cent damages, and twenty pine dollars,
« and twente two cents, charges of proteft.” .

Upon this record the following errors were affigned, and
argued by Howell and Robbins, of Rhode Ifland, and Dexter,
of Maffachufetts, for the Plaintifi in error, and by. Barnes, of
Rhode Ifland, and Mifflin, of Pennfylvania, for the Defendant
in error

1. That" after plea pleaded, there was a difcontinuance of
the caufe in the court below,and, therefore, no judgment could
be rendered. :

2d. That 10 per cent. damages, and 6 per cent. intereft, are
included in the judgment, wheré no damages at all ought to
have been given.

3d. That the court affeffed the damages, when they ought te
have been afleffed by a jury.

For the Plaintiff in Error. 1ft Error affigned:—It ap-
pears from the record, that there was a difcontinuance of the
caufe, by an or?iﬂ”mn of the Plaintiff below, and no verdi& or
judgment can Cure the defect. The Defendant had come in,
and tendered an iffue upon every count in the declaration; and,
without a joinder of iffue, or any fpecies of replication, the
fuggeftion of the death of Francis, is the only thing that oc-
curs between the Defendant’s plea, thus traverfing the whole
caufe of action, and the judgment againft him by default. It
does not appear, that the Plaintiff himfelf was in court; nor,
indeed, under all the circumftances of the record can it be con-
clufively afcertained, for whom judgment ought to have been
given. ~ It is true, that by the courtefy of the bar, the fimiliter
might, perhaps, have been entered at any time, while the caufe
was depending in the original jurifdition; but till it was en-
tered, the Defendant by pleading had done every thing that law

_or reafon could exa& from him; and it is too late to enter it,
when the caufe is removed upon a writ of error.  In deciding
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on this exception, the Court will be governed by the law of
Rbode-Ifland, by virtue of the reference made in the %4.th. fec-
tion of the Judicial A&, to the laws of the feveral States, as
rules of decifion in trials at common law, in the Courts of the
United States, where they apply. But the law of Rbode Ifland
muft not be conftrued to recognize any loofe fyftem of prac-
tice, introduced upon the principles of mutual indulgence for
the perfonal accommodation of attornies. By an act of the
ftate it is declared, that iu all cafes, for which the Legiflature
has made no pofitive provifion, the laws of England thall furs
nith the rule of decifion. If, therefore, any cuftom, ufage, or
practice, thall be in oppofition to an exprefs ftatute of Rhode
Ifland; or where there is no ftatute on the fubject, if it fhall
oppugn the principles of the common law of England, it is
void, and ought to be difregarded. 1In the prefent inftance,
there is no exprefs ftatute; but the difcontinuance is fatal at
common law ; and, therefore, fatal by the law of Rhode Ifland.
There can be no judgment by default, after an appearance,
much lefs after pleading 5 but the Plaintiff thould have enter-

" &d the fimiliter, and then he would have been entitled to make

out his cafe before a jury, whether the defendant attended, or
not, to fupport his plea. ~As the record ftands it cannot be un-
derftood what was tried, an iflue in fa&t, or ademurrer in law.*
ad. Error affigned. By the law of Rhode Ifland,y it is de-
clared, « that when any bill or bills of exchange thall be re-
“ turned from any parts beyond fea, duly protefted for non-.
“ acceptance, or non-payment, the perfon or perfons to whom
“ the fame was (or were) payable, fhall be entitled to have and
“ recover of the drawer or drawers, endorfer or endorfers of
“ the bill or bills of exchange, ten per cent®damages, over and
“ above the principal fum, for which fuch protefted bill, or
“ bills of exchange fo protefted, was or were drawn, and alfo
“lawful intereft from the time fuch bill or bills of exchange
“fo protefted, were purchafed, until final judgment for the
“ fame be obtained, .and alfo legal charges of protefting faid

* Pategson, Fufiice. I fhall certainly confider myfelf bound in fome
cafes. by the pradlice of the Staie Courts 3 and, therefore, T wifh ro get
a praélical expofition of the ftutute, to afcertain whether the judgment -
by default can be confidered as good for nothing, after there has been
fucha difconiinunance as the prefent. . .

Cuask, Fuftice. I fhall be governed, in forming my opinion, by what the
common jaw fays muft be the effeé of a judgment by default 3 without
regarding the pradtice of the State. If, indeed, the pradtice of the feve-
ral States were, in every cafe, to be adopted, we fhould be involved in
an endlefs labyrinth of falfe conftrutions, and idle forms.

F ¢ An act for afcertaining damages upon protefted bills ef exchange,”
originally pafled in the year 1743, but included in the revifed Code of
Rhode Ifland Law (1776) page 19. ’ )

«bill
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“bill (or bills) with cofts of fuit.”” It is agreed, that, under r17g¥.
this law, damages might have been recovered upon the proteft \
for non-acceptance merely; but then the bills and proteft for
non-acceptance, muft have been returned in a reafonable time
whereas they were not returned till a year had elapfed; the
bills were protefted for non-payment; and in point of fad,
it is conceded, that the altion is brought - upon the proteft for
non-payment, and not upon the proteft: for non-acceptance.
The notice of the non-acceptance will not alter the cafe; for
the bills with the proteft fhould have been returned to the
drawers, fo as toput it in their power to take them up, and to
purfue their remedy over againft the drawee, in cafe he had
their affects in his hands at the time of proteft. Then confi-
dering the cafe upon the proteft for non-payment, no damages
ought to be allowed, unlefs the bills were duly protefted 5 and it
appears, from the Plaintiff’s own fhewing, that they were not
protefted for ten days after they had become payable, which is
not {0 foon as it might have been from the nature of the cafe,
or as it ought to have been according to the law of merchants,
by which only three days grace are allowed, It is true, that ~
this proteft may be in time for one purpofe at common law, °
~ for inftance, to maintain-an action againft the drawer, who had

no affets in the hands of the drawee, at the time of proteft;
‘and yet the bills fhall not be deemed duly proteffed for another
purpofe, by ftatute, for inftance, to entitle the payee to recover
damages. ' ‘

It will be urged, however, that the allowance of damages,
only appears by the nota bene fubioined to the judgment of the
court below, and that this ought not to be taken into confider-
ation as a part of the record. But what conftitutes a record, is
a very different thing, in different ftates. The mode of ftating
the judgment, or the reafons for it, will, likewife, admit of great
latitude and diverfity. If the purport of the nota bene had been
incorporated with the judgment, thére would have been no-
ground for cavil ; and where is the fubftantial difference, whe-
ther the judge delivers the explanation himfelf, or dire&s it
(which, for aught that appears, may be the fact) to be entered
by the clerk ? If the court had confined its view to the mere
formal part of the record in the cafe of Bingham Plaintiff in
error verfus Gabot, (ant, p. 19. ) the ground of reverfing the
judgment below could never have appeared; and if the nota
-bene is reverfed here, it cannot be determined what has been
tried by the court below, But, after all, the allowance of dama-
ges muft neceflarily be inferred from the record, independent

‘of .the nota bene. 'Thus, the declaration fets forth and demands

* the principal intereft, coft and damages; accruing by virtue of

certain bills of exchange; and the démand being reduciblfa to -
T &ertainty
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certainty by figures, this court can follow the court below,
and by mere calculation, from data exifting on the record,
correlt any error that has been committed. Since, then, there
is 2 judgment for more than the principal, intereft,; and cofts
upon the bills-of exchange, the {urplus muft be error ; and the
nota bene only ferves to explain how that furplus has arifen..
3d. Error affigned. The damages ought not to have been
aflefled by the court. It is admitted, that where a demand ap-
pears to a certainty upon the record, or may be reduced to a
certainty by the ufe of figures, ‘the court may itfelf make the

" calculation, or refer it to the proper officer to be done. 3 Leon.

213. 1 Hen. Black §41. 1f, therefore, the declaration had de-
manded nothing more than appears on the face of the bills,
the prefent exception could not prevail ; becaufe the fpecific
fum to be adjudged might be conclufively afcertained by ad-
ding, upon a fimple procefs of figures, the amount of the inte-
reft to the principal ; though even that doétrine has been con-
troverted in a very recent cafe, 4. 1. Rep. 275. But the
demand is not only for the principal and intereft, but, likewife,

for damages, which are altogether unceitain; depending up-

on the faét, that the bills have been returned duly protefted ;
and that fact involving a complicated inveftigation into the pe-
riod of the return, as well as into the time and mode of proteft.
Even, indced, with refpe& to the intereft, a fimilar uncer-
tainty arifes under the provifion of the Rbode Ifland law ; fince
intereft is to be allowed from the time of purchafing the bills;
and, therefore, the time of purchafing the bills was a fa&t to be .
afcertained, before any calculation could be made. But exclu-
five of thefe points, neceflarily connected with the bills, the
Defendant under the gencra{ iffue, which he had tendered,
was entitled to bring a great variety of matters into his de-
fence. As there is much diverfity in the laws on this fub-
je&t, fome allowing 20 per cent. others only 19 per cent
damages, and fome no fpecific damages at all, the place of
drawing the bills may be material. Nor can it be faid, that
the judgment by default, even if it had been regularly entered,
would admit all that is demanded in the declaration ; it admits
the caufe of action as {tated, but does not admit the quantum
of the demand. The Defendant might, therefore, have-fhewn
an endorfement after the bills were difhonored, and a fubfequent
payment, on the principle laiddown in Term Report, 82. for, an
endorfement in fuch cafe is not conclufive againft the drawer.

12. Mod. ‘
Itis not contended, that, under the principles of the Englith

“law, or the ufage of New England, the form of a writ of en-

quiry is indifpenfable, to afcertain damages upon every judg- -
ment by default; but wherever matters of falt can be fepara-
: ted
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ted from matters of law, it will be agreed to be a general and
favorite practice, to allot the aflefsment of damages to a jury.
The ancient authorities are, it is true, exceedingly crude in
relation to the diftribution of jurifdifion between judges and
juries; but we have received the doétrine in its modern, per-
fect, ftate; and as fuch, are deeply interefted in adhering to it.
So forcible is the modern exaniple of the Englifh courts, that
the judges have refufed even to value foreign money; 4 1.
Rep. 493 ; and a motion for referring a bill of exchange, drawn
for Irifh fterling, to the mafter, in order to fee what was due,
for prinicipal intereft and cofts, has been recently rejeéted in
Weftminfter Hall. 5 T. Rep.-87. It is here, indeed, to be
remarked, that the bills of exchange, in the prefent inftance,
were drawn for Britifh fterling money; which is, furely, as
much to be denominated foreign money in an American court,
as Irifb fterling can be fo denominated in an Engli/b court.*
Befides, it is to be confidered, that in England damages are
compenfatory ; while in Rhbode Ifland, in moft of the other
ftates in the Union, and in many foreign countries, damages
are in the nature of a penal f{um, given by ftatute; and not a
folitary authority can be produced, where any court has refer-
red a bill of exchange to the Prothonotary, to add by way of
damages, any fum beyond the precife computation of intereft.

The doétrine having, then, been thus fettled in England, the
queftion arifes, whether the ftatutes of Rhode Ifland have made
any difference in the common law ? By the adl, regulating
the proceedings in the courts of that State {page 59.) it is pro-

vided, « That in all cafes, both at the inferior and {uperior

“ courts, where judgment thall pafs by dzfault, difcontinuance,
“ nihil dicit, non fum informatus, or demurrer, where damages
« are to be enquired into and aflefled, damages fhall be enquir-
«“ed into and affeffed by the ceurt, or otherwile, by a writ of
“ enquiry, at the difcretion of the courts.” 'This provifion
may be regarded in two_points-of view; rft, Confidering it,
upon the ground of the oppofite conftruction, whether it fur-
nithes a rule for the Federal Courts, from which they can de-
rive any new authority; and 2d. Confidering it, upon the
round of our -conftru&ion, whether the aflellinent of the
gamages ought not to have been referred to a jury, 1ft.
On the firft of thefe grounds of confideration, there is no key
to an explanation, but the act of Congrefs ; which declares
« “that

# Parerson, Fupice, The value of foreign money, generally fpeaks
ing, is uncertain but it may be rendered certain by adopting the coin
and fixing its value by law. There was a refolution of Gongrefs

, adopting the pound fterling and fixing its valuc in dollags: and the va-
Ine of the principal foreign coins has been fixed by an act of Congrefs
(of4th Auguft, 1790, £. 56. p. 230.) fo far as relates te the paymnent of
duties. ’ ) ' .
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1797. ¢ that the laws of the feveral States, except where the Conftitu-
=’ & tion, treaties or ftatutes of the United States fhall otherwife
« require or provide, fhall be regarded as rules of decifion in
« trials at common law in the courts of the United States, in
“ cafes where they apply.” Now, though this is an adoption
of the laws of Rbode Ifland, where they apply, it cannot be .
confidered as a recognition of all the modes of pratice, which
may have been introduced to determine the rights of a party;
compelling the Federal Courts, whatever may be the extrava-
gance of thofe modes, to be in all refpeéts as erratic as the
courts of the States. For inftance; though where the State
law regulates the defcent of real property, the Circuit Court
muft decide conformably to the lex loci 5 yet if the State Le-
giflature had inftituted the ordeal, or trial by battle, to afcertain
who was the right heir, the Judges of the Circuit Court would
not, furely, ereét themfelves into fuch a tribunal, and prefide at
fuch a mockery. If the Federal Courts thould attempt to alter
the fundamental laws of defcent, the citizens of Maffachufetts,
or Rhode Ifland, would have reafon to complain, and the com-
plaint would certainly be heard ; but if, difdaining to fanétify
the errors of clerks, and the blunders of yearlings (to whom too
often the bufinefs of keeping and making up 2 record is cen-
fided) the Federal Courts thould difcountenance and reject the
errors and irregularities of the practice of the State Courts,
every fuitor would gratefully acknowledge the obligation.
"There is, perhaps, occafion to lament, that errors in jurifpru-
dence have too long kept the citizens of the Eaftern States in
darknels, ignorant of their rights and duties; and it is one of
the beneficial confequerices, that may be fairly expeéted from
the eftablifhment of the national government, that fuch amend-
ments will ecvery where be introduced into the praltice of the
law, as are confiftent with fubftantial juftice, legiflative acls,
-and ancient ufages, approved by experience, or favored by local
peculiarities, Take the law and praétice of Rhode [fland,
however, to be fuch as they are deferibed by the oppofite coun-
fel, they cannot prevail over an exprefs law of Congrefs. In
this cafe, there can be no derial that the plea tendered an'ifflue
in faét; and all trials of iffues in fact muft, fays the judicial
act, be by jury. 2d. Butit is not neceffary to infift further on
this ground, fince a true conftruction of the Rbede Ifland law;
itfelf, muft give the affeflment of damages to a jury. The
law fays that, in certain cafes, “ damages fhall be enquired into
and aflefled by the court, or otherwife, by a writ of enquiry, a#
the difcretion of the courts.”” If; then, difcretion here means a
found legal difcretion, and not mere will, whim and caprice, it
muft be applied to a difcernment and correfponding allotmente
of the cafes, in which the Jaw authorifes a court to fix the quan-

tiy
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tum of debt, and in which it demands the interference of a jury 1797,
for the affeffment of damages. The oppofite conftruction leads ‘am— ~rs
to the abfurdeft confequences. The Judge might, at pieafure,
fubmit a promiffory note to a jury for the mere calculation of
intereft ; and undertake himfelf to affefs the damages inan ac-
tion for a libel, when judgment has been given on demurrer
for the Plaintiff. In the latter inftance, he would be obliged to

" try the truth of the allegation and the credibility of the witnefl-
es, and to decide the extent of the injury which the libel has
produced; and if a judgment thus prepofteroufly rendered
fhould be brought hither, this court would be bound to affirm
it : But there is furely no cafe, confiftently with the fcope of
the judicial a&, where the Circuit Court can decide a point of
Jaw, without affording an opportunity upon the record, for its
“being examined, affirmed, or reverfed on a writ of error. In
equity caufes, it is provided, that the facts on which the decree
of the Circuit Courtis founded, fhall be made to appear upon
the reécord; and in common law caufes the principle equally
applies, that a Judge ought not to be allowed to travel over
ground, where he can never be traced.  Then, if the difcretion
mentioned in the Rbode Ifland a& is a legal difcretion to afcer- .
tain the diftributive jurifdi@ion between Judges and Juries,
and not an authority for the former to blend and ufurp the
powers of the latter ; and if the Judges in this cafe have decid-
ed what the Jury Sught to have affefled ; it is an error in point
of law, which this court is competent to corre¢t. W hatever
may be the pratice of the lawyers of Rhode [fland, it is but a
conftruétion of the law, and not the law itlelf; and if it is an
erroncous conftruction, this court, fo far from being bound to
adopt, is bound to reje&, it. Nor is the error cured by any
ftatute of Jeoffaile. The cafe from 7 Vin. Abr. p. 308. pl. 24.
only thews that the want of a formal writ of error was cured,
where the damages appeared to have been, in fa&, aflefled by
ajury: but there is no reafon in the cafe itfelf, or in thecafes
there cited, that if damages had not been affefled at all, or had
been affeffed by an improper tribunal, the error would not be
fatal. » :

For the Defendant. in error. 1ft. Error afligned.—It will
be proper to premife, on general principles, that great difficul-
ties muft have arifen in organifing the Federal Courts, fo as to
prevent an injurious clathing with the jurifdi€tion and practice
of the various State Courts. KFrom thefe difficulties there
could be found no other mode of efcaping, than by adopting,
for the government of the Federal Courts, the fame law and
pra&ice that prevailed in the refpe@ive States, in which thofe
courts, fromtime to time, exercifed their funétions. The po-
licy of the meafure was likewife fupported by its tendency to

o make
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make the new government fit eafy on the public mind, and to
facilitate the adminiftration of juftice throughout the Union:
For, as the law and forms of the refpetive State Courts had
been adopted in order to accomplifh fubftantial juftice, accord-
ing to the peculiar and local circumftances of each State; and
as the people were content under the operation of thofe muni-
cipal regulations ; it was natural to prefume, that by adopting
the fame rule for the Federal ‘Courts, the fame falutary effect
would be produced. But, on the other hand, it is obvious that
any project for a general*{yftem of jurifprudence, co-extenfive
with the Union, could only  have engendered difcontents, and
muft have been abortive. T'ohave attempted a theory of law and
praflice entirely novel, would have occafioned endlefs perplexity;
and to have fuperfeded the fettled praétice of fome States, inor-
der to introduce the pralice of others; to compel, for inftance,
the lawyers of Maffachufetts, to ftudy and enforce the practice
of the lawyers of South Carolina, would have occafioned end-
lefs jealoufy and inconvenience. From thefe confiderations
the Congrefs wifely enalted, ¢ That the laws of the feveral
« States, except where the conflitution, treaties, or ftatutes, of -
& the United Statesthall otherwife require or provide, thall bhe
« regarded as rules.of decifion in trials at common law in the
“« courts of the United States, in cafes where theyapply.” This
adoption of the State laws, extends as well to the unwritten, as
to the written law ;—ro the law arifing from eftablithed ufage
and judicial determinations, as well as to the law created by

pofitive a&ts of the Legiflature.  And the aét for regulating

procefs, in language equally general adopts « in each State refpec-
« tively, fuch forms and modes as are ufed or allowed in the
« Supreme Courtsof the fame®.” “The only queftion, there-
fore, to afcertain the legal correctnefs of the prefent record, is—
what are the laws and modes adopted by the State of Rhode
Ifland, in relation to the controverted points? It is immate-
rial, how far the anfwer fhall be inconfiftent with certain dogma
of the Englifb common law, or at.variance with the munici~
pal regulations ot any other State; it is enough to fhew that
fuch are the laws and modes of Rhode Ifland, and that they are
competent to all the purpofes of juftice.

With refpe@, then, to the aflignment of error, becaufe
there was a difcontinuance of the fuit, a reference to the uni-
form pra&ice of Rhode Ifland, muft furnifh a decifive refuta-
tion. Both in the Court of Common pleas, and the Superior
Court of that State, the Court proceeds-to call the parties in
the ations depending on the Docket. Ifeither party neglects
to appear, in whatever {tate of the pleadings, his non-appearance

* Sece thea®ts of the 29th of September 1789, and 8th of May, 1792
18
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is ioted:by ‘the clerk, and judgment 'is rendefed for the other
party. I as in the prefent inftance, a plea has been pleaded ;
and, on calling over the Docket, the Plaintiff appears, and the
Defendant does not, the judgment is entered for the Plaintiff
without regarding the pléa. 1f, on the other hand, the Defen-
dant had appeared, and the Plaintiff had not, judgment would
have been entered, in favor of the former, f)or cofts. - But, if
both had appeared, whenever called by the Court; the fimiliter
could be entered at any time, and it is ufual to enter it at the

time of qualifying the Jury. Lven,” however, where an iffue”

has been regularly joined, the Court never proceed to try it
‘unlefs both parties appear; but enter judgment, as above ftated,
againft the delinquent.® - Thus, it is plain, that the pen-atten-
dance of the Defendant, is confidered in the praétice of Rhode-
Ifland s an abandonment of his plea: Nor is the praftice with~
‘out fanction from the books of Englifh law; which thew how
a departure of a party in defpite of the Court, will be recor-
ded, and how in almoft any ftage of a fuit, it may be a ground
for réndering judgment againft him, 7 Vin. dbr. page 450. pl.
3.5 11. {bid. p. 473 pl. 10, 1bid. p. 474. pL 19. Ibid. p. 476.
L7 Db, peg87.ph 2. 1. Stra. 267. It is material, too, that
‘the judgmentis exprefsly rendered upon the Defendants making
default, 5 Com. Dig. 11.
- 2d. Error affigned. The allowance of damages only appears
on thé nota berie annexed to the record, which was an act of
fupererogation on the part of the clerk, and ought to be trea~
ted as mere furplufage.  If, however, the Court were right in
aflefling the damages themfelves, the affeflment ftands in the
place of a writef enquiry; and furely the principles on which
a Jury give their verdict, can never be the foundation for a
~writ-of error.  Bills of Exchange and Protefts are coeval with
the 13th, century; and-from the time of introducing a Proteft
to the prefent day, its only ufe has been to enable the drawer
of the protefted bill to take his funds out of the hands of the
Drawee: but if no furnds were in the hands of the drawee, then
the fate of the bill muft have beenanticipated, no injury can be
done to the drawer, and no notice will be neceffary. = It is true,
that if the Drawee had failed with effectsin his hands, between
the time of the bills becoming due, and the time of proteft, the
Drawer would be difcharged from any refponfibility to the hol-
“der of the bills; but this fact, operating as a dilcharge, muft
‘be proved on the part of him, who wifhes to take advantage of
it; fince prima facie, whatéver may be the date of the proteft,

* At the fuggeftion of the Court, Mr. Barnes reduced this ftatement of

the practice of Rhsde~[fland to the furm ofa certificare, and ﬁled itin

the Clerk's Office. )
" Vor. TI, Zz " the
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1797. the drawer is relpoanfible for the amount of the bills.* L, Ray<
s mbnd 12 Mod. 150 Shiw. 317. Con. B.of £.-" 1 Terni Riop. 403

' Dasig.55.654. But, independent of this general principle, the
bills'were duly protefied, in time and' manner, according to the
law of merciants; aid as the Rbode-Ifland act does not de-
fignate any particular -procefs of ‘proteft, that law muft’ have
been contemplated as furdifhing a rule te decide the queftion.
Ieds'manifeft; thens from.all the authorities as well as froim the
réafon of the cafe, thae in order to be duly protefted according
to the law of. merchants, it is. not neceflury to be.done within
the three days of grate, or any other fpecific term; - The ufan:
ces oh Bills of Exchange differ, in different countries ; and the
cafe in Showers’ Reports p. .- proves that a bill may be duly
protefted-even 30 days after it has become due, if the drawer
doés not fhew, that he has fuftaingd. fome damage by the delay.
3d. Error affigned. 1t may be thought by fome to be a
fubjeét for regret, that Rhode .{/Za'mi_has not difcovered the fu-
-perior merits of the {yftems refting on the E#glifh common law,
orinvented by the jurifprudenitial {kill of her fifter ftates: but,
as it has{o happened; it will not be difputed, that within her-ju-
rildi&ion whatever is her law, and not whatis the law of other
-countries or ftates, muft furnifh the rule for decifion. On the
. cafes in which there exifts a necefiity of employing writs of enx
quiry, the diverfitv of theary and practice has been great, at dif-
ferent periods of juridical hiftory, and at different places, in-
Aluenced by the principles of the Britih laws. In fome of
the States, writs 'of enquiry are exccuted on every occafion,
-even to fix a-mere computation of intereft, but in New En-
gland, and cfpecially in  Maffachufeits and Rhode Ifland, a
writ of enquiry never iffues, but at the requeft of the par-
tics, or by the difcretion of the court, in whofe prefence it is
“invariably executed. No language can be meore forcible to
-excldde the oppofite conftrudtion, than the language of the
Rhbode Ifland aét; which declares, ¢ that in all cafes where
judgment fhall pafs by default, &c. where damages are to be
-¢nquired,.into- and aflefled, it fhall be done by the court, or
-otherwife, at-their difcretion.”  The practice founded on this
law, and co-eval with it'in.commencement, furnifhes the beft
- €xpofition. Thus, the judges afign a day, after every term,
to affefs damages in defaulted cafes; and, however prepofte-
rous, it may be deemed by thofe who praétice upon another
R ] plan
- ¥ cnast, Yufiices  You furely need nétlabour that point. The Draw
er would not be anfwerable for any thing—not for the principal and

- of conrfe, not for the dgmages,—if the Payce had pot dqne his duty:

“bur fv»"har difcharges the Drawer,he is furely bound to ﬂlew, ‘and not his
adverfary, o S )

pExTER. This is not the ground of our argument :—we contend that

, Ahe Payec is not entitled 1o damages under a politive law, becaufe the

Bills bave not been duly prorgfied within the meaning of the law, -
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“plany.it.s .not the'lefs trug,- that"they conftantly. exércife the CYIG7.
.powet of affeflment in‘trover, in‘cafes of fpecial ‘Contradly 'axjd'.w

¢ven in aétions of flander. guppofe'«thatj;._the {tituce had ' faid, . '
tin explicit-t8rmis, the: court fhall affefs damiages, and notajury,
could a writ of inquiry be iflued? And if the [vegiflature could.
sgivetherjuri{diGion to the court; the unifarm cohfbrnétion:that
.they bave,given:it, except where a:writ dfienguiry is' awirded
.by.their.own ‘difcretion; :or requefted.by. dipartys ought not to’
be arbitrarily rejected. Then, if the State Court had the pawer,
+the Circuit. Court-sfitting in“:Rhade  Ifland, alfoj poffefled it
yand;iin-their difcretion;  were: bound gither o exércife. i¢ theni-
Aelves; or to refer it to.a jury:: [ Neither-party.afked foriarwric.
. 1ofienquiry;; -buty'in'the’ words of the record, :* thercaufe béing
fubmittedsto the:court,”?* . the courtifaw no morer reaforito iffue
* a writ of enquiry te afcertain the.damages #pegifically:given by
law;,thanto dfcertain the. intereft af théTegal rate ; and after
the judgment . by default, nothing could be fubmitted to the
-court, ‘but the damages. . ‘Fhis; therefore, was thenyatter tried;
“and itfufficiently appears,.without the-aid-of the exeréfcent
nota bene, Befides, on this poln't, as Well’ds on tlie"p6int of
difcontinuance, the Engli/b authorities countenance the Rhode
Ifland law and prattice. Thus, on a demurrer in law, the
juftices may award damages. for the party by their difcretion,
or award a writ to enquire of damages at their eleftion. 7
Vin, Abr. p, 301. p/ 4. Where judgment is by default, the
court may give the damages, without putting the party to the
trouble of a writ of enquiry, Jbid p. 308. pl. 22. The court
may not only affefs damages originally, but increafe the dama-
ges previoudly affeffed by a jury. Jb: p. 270. pl. 7. 9. Itis
the courfe of the, court to give intereft for damages upon a fin-
gle bill, or bills of exchange, &¢;* arid there needs no writ of
enquiry, Jbid. p, 307. pl. 16. Nay, a writ of enquiry is
confidered, in fome cafes merely founding in damages, as a mere
inftrument to inform the conlcience of the court, “ who, if they
pleafe (fays Chief Fuftice WiLmoT) may themfelves affefs
the damages.” 3 J¥ilf. 61. 2. Wilf: 244. §. P. The modern
cafes, likewife, fhew the latitude to which the court extend
this part of their jurifdiction ; and it is the eftablifhed practice
to refer it to the Prothonotary, to afcertain damages and ¢ofts,
and calculate intereft on.a promiffory noté, or bill of exchange,
after judgment by default, H.BL 252. 541. 559. 4 1. Rep.
+375: Bailey en Bl of E. 66. 67. Appendix 5.  Kid on B. of E,
155, But, after afl, when judgment has been entercd by de-
m o default,

* Patunson, Jufiice.Is it the ufzal way of makingup a record, where
neither party demands a writ of enquiry, to fgz';—tt'xc caufe is fubmitted
to the court ? :

. Banges. Yes: 1tis the conftant practice,
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1797. fault, the want of a-writ of renguiry is aided by the fatutes’ of
TVY" Jeoffaile:. Fitz. 162. 3. 7 Vin., !) 308 pl 24. 2 St p 878 s
’ 8. C. a. L: Raym 397.'S. P

On the 13th of Februdry, 1797, WILsoN _7zf/lm, de]'vered

+ the.opinioiiiof the tolirt. = . RS U
‘By ¥HECoUuRT :isWE are unammouﬂy of opinion, - that
under the laws; and the pradical counftruétion of the courts,
of Rhode ]ﬂ(md, the Judgment of the ercuxt Court ought to

- be affirmed.+ - EEENTETI
. With. refpe& to the. entry ‘of this. aﬁirmance, intereft is ‘to
be ¢alculated to the. prefent time, -upon the aggregite: fum of
principal and intereft'. in the’ judgment below; but no further.
"We cannot extend the calculation to Fune Term ‘next, - whien

the mandate will operate in the Circuit Court, as-the party has -

a rlght to pay the money immediately.
' The Judgment affirmed, with ﬁngle coﬂ‘s i

-I-CHAsxz, Fuftice, obferved; that he concurred in the: opxmon of the'coiire ;
but; that it was on common law principles, and not in. compl{hnge waih o
tha lawe and practice. of the ftate, = -

SUPREME COURT

Feﬁruary r3t/z, 1797.
RULE

T is 0;’dered,. va rug ‘CourTt, T hat the Clerk of ‘the
‘Court to which ;\ny:'Wri: of Error fhall be dir‘é&ed; -q;a_y
‘make return of the- faxl;e, by tranfmitting a trué‘co'py of the
Record, and of the Proceedings in the Caufe, under his hand,
‘and the Scal of the Court, l | .
- Auguf?



